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Trade Secret, Banking Secret or Client Secret

Do you kaow your secrets, or the circumstances that constitute crimes?
Ticart str, bankactltk ster1 veya muisterd ster
Sirlartnz1 ve sug teskil eden durumlart biliyor musunuz’

The global criS1s that first began in banks and financial institutions, and that
currently continues throughout the world, has highlighted the fact that the
reliability of the banks and the financial institutions should be questioned, and
that the banks should acquire a more transparent management system.

Uluslararas: banka ve finans kurumlarinda baslayan ve halen de etkisi devam eden global
kriz, banka ve finans kurumlarnin grivenilirliginin sorgulanmas: ve bankalarin daba seffaf
bir yonetim sistemi ¢ercevesine kavusturulmas: gerekligini ortaya cikard.
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ollowing the claims that even in countries
F]ike Switzerland, which is one of the final

steps of the money with its bank and account
secrecy, a list containing information on hundreds of
clients of the UBS bank, were sold to the USA fed-
eral attorneys, the disclosure of the secret accounts
due to the winds of the global crisis, and within this
framework, the plans concerning the conclusion of
the agreement signed between the US and Swit-
zerland, with many other countries, has opened the
way for the redefinition of concepts such as client
secrets, confidentiality, trade secrets. Again within
this framework, the draft bill that covers reforms
concerning the finance system in USA, and that is

currently pending approval in the US Congress, has
caused the emergence of serious and frequent dis-
cussions in the international finance area.

However, within this framework, among the busi-
ness enterprises, banks and the finance sector in
Turkey, what legal system is taken as basis in the
regulation of concepts such as trade secrets, client
confidentiality and their disclosure, or their posses-
sion by illegal 3™ parties and the use of such confi-
dential information as instruments in the possession
of unlawful profits?

Giving of information to
unauthorized persons is defined as a

“criminal act”

Article 239 of the Turkish Penal Code has been
regulated as the counterpart of Articles 198, 199,
364 and 365 of the Former Turkish Penal Code (Re-
pealed) No. 765, and imposes penalty of the disclo-
sure of the secrets that have been acquired regard-
ing various matters, by indicating that such acts
of disclosure are accepted as penalties. Different
from the Former Turkish Penal Code, according to
the new regulation, disclosure the information and
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svicre gibi banka ve hesap gizliligi ile paranin son

duraklarindan biri olan iilkelerde dahi, UBS ban-
kasimin vyiizlerce miisteri bilgisini iceren listesinin
ABD federal savcilarina satildig seklindeki iddiala-
rin ardindan; siiren global krizin riizgart ile gizli he-
saplarin aciklanmast ve bu ¢ercevede ABD ile Isvig-
re arasinda imzalanan anlasmanin bir¢ok iilke ile de

yapilmasimin planlanmast miisteri sirri, gizlilik, ti-

cari sir gibi kavramlarinin yeniden tanimlanmasinin
yolunu acnugstir. Yine bu ¢ercevede ABD de, finans
sistemine yonelik reformlar i¢ceren ve halen Ameri-
kan Kongresi’'nde onay bekleyen yasa tasarisi, yo-
gun bir sekilde uluslararasi finans arenasinda ciddi
tartismalarin dogmasina neden olmugtur.

Acaba bu eksende iilkemiz ticari kuruluslarinda,
banka ve finans sektoriinde ticari sir, gizlilik, miig-
teri gizliligi kavramlari; bunlarin aciklanmas veya
yasa dist 3. kigilerin eline ge¢cmesi ve bu bilgilerin
haksiz kazang¢ aract olmast kavramlart hangi hukuki
zeminde diizenlenmektedir?

Bilgilerin yetRisiz Rigilere verilmesi
‘suc’ olarak tamwmlanmyor -

Tiirk Ceza Kanunu’ nun (TCK) 239. Maddesi hiik-
mii 765 sayili miilga Eski Tiirk Ceza Kanunu’ nun
(ETCK) 198. 199. 364. ve 365. Maddelerinin karsi-
g1 olarak diizenlemis olup, ¢esitli konularda elde
edilen sirlarin aciklanmasim sug olarak diizenlemek
sureti ile cezalandirmaktadir. Yeni diizenlemede
ETCK ‘dan farkli olarak “ticari sir, bankacilik sir-
r1 veya miisteri sirry”’ niteligindeki bilgi ve belgeler
de sucun kapsamina alindig1 gibi maddenin 1. Fik-
rasinin 2. ciimlesi ve 4. Fikrasinda bu konuda yeni

suc tipleri ihdas edilmisgtir.

Maddede ticari sir, bankacilik sirri veya miiste-
ri sirrt niteligindeki bilgi ve belgelerle fenni, kegif
veya buluslar: veya sinai uygulamaya iligkin bilgile-
rin yetkisiz kigilere verilmesi veya ifsa edilmesi sug
olarak tanimlannugtir.
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documents that are in the nature of “Trade Secrets,
Banking Secrets and Client Secrets’ have been in-
cluded within the scope of “criminal acts”, and the
new types of criminal acts have been introduced in
Paragraph 1 second sentence and Paragraph 4 of the
concerned article.

In the said article, the giving the disclosure of in-
formation or documents in the nature of trade se-
crets, banking secrets, or client secrets, and scientific
discoveries or inventions or the information con-
cerning industrial applications to unauthorized third
parties have been defined as criminal acts.

When we examine the drafts concerning the evolv-
ing of the criminal acts, we note that in the draft
bill dated 2001 prepared by distinguished Professor
Dr. Sulhi Donmezer, under the heading the Disclo-
sure of the Professional or Artistic Secrets, in Article
341, the draft bill contains the following provision:
“Upon the complaint of the victim party who has
suffered from the disclosure, the person who has
disclosed the information concerning a scientific
discovery or invention, or the information con-
cerning industrial applications, to which he had

Sucun geligsimine dair tasarilar siirecine bakarsak
Ord. Prof. Dr. Sulhi Donmezer tarafindan hazirla-
nan 2001 tasarisinda Meslek veya Sanata iliskin str-
rin aciklanmast bashg altinda 341. Maddede ““St-
fat veya gorevi veya meslek veya sanati geregi vakif
oldugu fenni kesif ve buluglart veya sinai uygula-
maya iliskin bilgileri aciklayan kimseye su¢tan za-
rar gorenin sikayeti iizerine bir yudan ii¢ yila ka-
dar hapis ve iki milyar liradan bes milyar liraya ka-
dar agwr para cezasi verilir.

Bu sirlar Tiirkiye’ de oturmayan bir yabanciya
veya onun memurlarina aciklandig takdirde, faile
verilecek ceza iicte biri oraminda artirtlir. Bu halde
sikayet kosulu aranmaz” seklinde bir tasart ile su-
nulmugtur.

Sucla Korunan HuRuksal Deger

Maddede ranmimlanan suclarla korunmak istenilen
hukuksal yarar, kisilerin ekonomi ve ticaret alanin-
daki sir niteligi tasiyan bilgi ve belgelerinin gizlili-
ginin korunmasidir. Yasa koyucu bu maddeyle ticari
sir, bankactlik sirri, miisteri sirri veya fenni kegif bu-
luslar: veya sinai uygulamaya iliskin bilgi ve belge-
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access due to his professional title or position,
shall become subject to penalty of imprisonment
between one year to three years, and a heavy fis-
cal penalty between two billion liras to five billion

liras.

In the event that such secrets are disclosed to a for-
eign citizen not resident in Turkey, or his officials,
the penalty to be imposed on the perpetrator is in-
creased by three fold, in which case, the condition

concerning complaint is not sought.

The Legal Value Protected Against
the Criminal Acts

The legal benefit that is attempted to be protected
against the above mentioned criminal acts refers to
the protection of the secrecy of the information and
documentation that are considered as secrets of the
persons in the economic and commercial life. By
formulating this article, the Law Maker has attempt-
ed to prevent the unfair competition that would arise
as the result of the possession of the information and
documents relating to trade secrets, banking secrets,
client secrets or scientific inventions and discover-
ies, or the information and documents regarding
scientific applications, by unauthorized third parties
and to ensure the conduct of the commercial activi-
ties within the framework of the rules of fair play.

The Subject of the Crime

The concrete subject matter of the crime men-
tioned in Paragraph 1 of the Article, the trade secret
to which a person has access due to his title or duty,
profession or art, includes the information or docu-
ments that are in the nature of trade secrets, banking
secrets or client secrets. In the 2™ Paragraph of the

Article, the subject matter of the crime is defined as
the scientific discoveries or inventions, and informa-

tion concerning industrial applications.

“Secret”, “confidential information” refers to the
information which is protected against disclosure,

which should be kept as secret, and which should re-
main confidential. According to the Swiss doctrine,
a secret implies ““a circumstance that is not public
information, and that is only known by a specific
person or group of persons”. In the Turkish Le-
gal doctrine a secret is defined as ““An issue that is
learnt through hearing, seeing or through other
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“In order for an issue to be
kept as a secret, the owner
of that secret should have
a subjective will on its
being kept as a secret; this
issue should not be known
by others, and it should
fulfill objective conditions
regarding the requisite that it
should remain unknown by
the third parties.”

lerin hakki olmayan kisilerin eline gecmesi suretiyle
dogacak olan haksiz rekabeti onlemeyi ve ticari ya-
sanmun diiriistliik kurallart ¢cercevesinde siirdiiriilme-
sini saglamay: amacglamigtir.

Sucun Konusu

Maddenin 1. Fikrasindaki su¢un maddi konusu, bir
kimsenin sifat veya gorevi, meslek veya sanati geregi
vakif oldugu ticari sir, bankacilik sirri veya miigteri
sirrt niteligindeki bilgi veya belgelerdir. Maddenin
2. Fikrasindaki sucun konusu ise; fenni kegif ve bu-
luglar veya sinai uygulamaya iligkin bilgilerdir.

C--—-—------

“Bir konunun sir olarak kabul
edilmesi icin, sir sahibinin,
onun sir olarak saklanmasi

konusunda siibjektif bir
iradesinin bulunmasi ve
bu konunun baskalan
tarafindan bilinmemesi ve
bilinmesinin de gerekmemesi
objektif kosulunu tagimasi
gereklidir.”
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means, which does not have a tangible presence,
or that is known by a limited number of people,
and which needs to be kept as a secret”. In another
definition it is defined as ““an issue which its owner
does not desire it to be disclosed to third parties,
and that is not already known by the third par-
ties.

Taking into consideration the definitions offered
in the doctrine, briefly, a secret is a piece of informa-
tion that is not known by every one, and that is only
known and/or should be known only by a group of
people within certain specific limits. Information that
has become public property, that is considered to be
normal to be known by every one, or that is released
or published in a place where it can be reached by
the public, cannot be considered as secret. In order
for an issue to be kept as a secret, the owner of that
secret should have a subjective will on its being kept
as a secret; this issue should not be known by others,
and it should fulfill objective conditions regarding
the requisite that it should remain unknown by the
third parties. In order for these factors to be present
entirely, the holder of this sector should implicitly
reveal this fact with free will (factor of free will) that

b}

“Sur”, “giz”, varligi veya bazi yonleri aciga vu-
rulmak istenmeyen, gizli kalmas: gereken, gizli ka-
lan saklanmast gereken bilgi anlamina gelmekte-
dir. Isvigre doktrininde sir; “herkesin bilmedigi
yalnizca bir kiginin veya bir grup insamin bildigi
bir durumdur.” Tiirk Hukuk doktrininde sir; “igit-
mek, gormek veya sair suretlerle égrenilen ve mad-
di varhiga sahip olmayan veya mahdut sahislar ta-
rafindan bilinen ve sakli tutulmas: lazim olan hu-
sus” olarak tanmimlanmigtir. Baska bir tanimda ise:
“sahibinin aciklanmamasinda yarar gordiigii veya
baskalar: tarafindan daha dnce bilinmeyen husus”
olarak tanmimlanmistir.

Doktrindeki tiim bu tamimlardan baska bir anla-
timla sir, herkes tarafindan bilinmeyen sadece belli
stnirlar igerisinde belli kigilerce bilinen ve/veya bi-
linmesi gereken bilgidir. Bir konunun sir olarak ka-
bul edilmesi icin, sir sahibinin, onun sir olarak sak-
lanmas1 konusunda siibjektif bir iradesinin bulun-
masit ve bu konunun bagkalar: tarafindan bilinme-
mesi ve bilinmesinin de gerekmemesi objektif ko-
sulunu tagimast gereklidir. Bu unsurlarin bir ara-
da varligimin anlagilmamasu icin, sir sahibinin sirrin

>
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he consciously wants that his secret is not known by

the third parties and that the subject matter of the
secret should not be known, learnt, or tracked (the
factor of remaining unknown).

Trade secrets: Is a concept of whose exact im-
plication should be assessed differently for each
concrete case that does not have a definite, clear cut
and concrete definition, that evolves and changes
that can be differentiated depending on the changing
economic structures. With a broad definition, it can
be defined as any type of knowledge that contains an
economic benefit for an enterprise, and that is gener-
ally not known and that is not easily accessible.

Banking Secrets: It needs to be emphasized that
banking secrets, or the definition of banking secrets
has not been provided in any regulation found in the
Turkish Legal system. In Article 73/3 of the Turkish
Banking Law, two different types of secret has been

introduced, namely, the bank secrets and the client
secrets, In this provision, both bank secrets and the

client secrets were evaluated and regulated within
the limits of “confidentiality™.

Client secrets: Includes the confidential informa-
tion relating to clients that the banks learn during
their transactions that are conducted, or that will be
conducted with their clients.

Bank secrets: Include all the information relating
to financial, economic or credit status of the banks,
relevant to their operation, other than the client se-

crets.

Trade secrets, banking secrets, and client se-
crets, were defined in the Draft Bill concerning
Trade Secrets, Banking Secrets and Client Se-
crets, in the following manner. According to the
Draft Bill:

Trade Secret; Has been defined as the informa-
tion and documents regarding the field of opera-
tions of a commercial enterprise or company, that
are and that can be known and acquired only by a
specific number of members and other officials, that
is exposed to the risk of the emergence of losses
particularly if they are learnt by the rivals and that
should not be disclosed to the third parties, that are
extremely vital for the enterprise and for the success

and efficiency in the economic life of the company,
that contain important information about the inter-
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bagkalar: tarafindan bilinmemesi istegini agik ve or-
tiilii iradesi ile (irade unsuru) ortaya koymasi ve ay-
rica sir konusunun baskalari tarafindan bilinmemesi
ogrenilmemis ve izlenilmemis olmasi (bilinmeme un-
suru) olmast gerekir.

Ticari sir ne anlama geldigi her somut olayda
farkl: olarak degerlendirilmesi gereken belli, kesin,
kati bir tamimi olmayan; gelisen ve degisen ekono-
mik yapilara bagl olarak farklilasabilecek nitelik-
te bir kavramdir. En genel ifade ile bir igletme icin
ekonomik faydast olan ve genel olarak bilinmeyen,
kolaylikla ulasiimayan her tiir bilgi olarak tanimla-
nabilir.

Bankacilik surmina gelirsek belirtmek gerekir ki,
Tiirk Hukuku’nda hicbir yasal diizenlemede banka
sirrt veya bankacilik sirrinin tanimina yer verilme-
mistir. Bankacilik Kanunu madde 73/3’de banka ve
miisteri sirrt olmak iizere bir ikili ayrim yapilnustir.
Hiikiimde hem banka sirrt hem de miisteri sirri, ban-
kacilik sirri kavrami simirlar icerisinde degerlendi-
rilmek sureti ile diizenlemeye gidilmigtir.

Miisteri sirri, bankalarin miisterileri ile yapilan
ya da yapilacak olan ¢egitli iglemler sonucunda 0g-
rendikleri miisteriye ait bilgilerin tiimiinii icerir.

Banka surn ise, miisteri sirr dz;:ﬁda kalan, ban-
kamn isletmesiyle ilgili, mali, iktisadi ve kredi duru-
muna iliskin bilgilerin tiimii olarak nitelendirilebilir.

Ticari sir, bankacilik sirri ve miigteri surr kav-
ramlar Ticari Sir, Bankacilik Surrt ve Miigteri Sir-
ri Hakkindaki Kanun Tasarist’nda asagidaki sekil-

de aciklanmistir. Bu tasariya gore:

Ticari Sir, Bir ticari isletme veya sirketin faaliyet
alani ile ilgili yalnmizca belirli sayidaki mensuplari ve
diger gorevlileri tarafindan bilinen, elde edilebilen,
ozellikle rakipleri tarafindan ogrenilmesi halinde
zarar gérme ihtimali bulunan ve iiciincii kigilere ve
kamuya aciklanmamas: gereken, igletme ve girketin
ekonomik hayattaki ba;a}'x ve verimliligi icin biiyiik
onemi bulunan, i¢ kurulug yapisi ve organizasyonu,
mali, iktisadi, kredi ve nakit durumu, aragtirma ve
gelistirme calismalar, faaliyet stratejisi, hammadde
kaynaklari, imalatinin teknik ézellikleri, fiyatlandir-
ma pvﬁﬁka!ar:, pazarlama taktikleri ve masraflari,
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nal structure or organization of enterprise, its finan-
cial, economic, credit and cash status, its research
and development studies, its operations strategy, its
resources for raw materials, the technical character-
istics of production, its pricing policies, its market-
ing tactics and expenses, its market share, its client
potential and client networks on wholesale and re-
tail sale basis, as well as its contractual contacts for
items that are subject to permission and that are not
subject to permissions, and other relevant informa-
tion and documentation. (Draft Bill Art. 2)

Banking secret: Implies the information relating
to the financial, economic, credit and cash status that
are known by the members, personnel and other of-
ficials appointed in the management and auditing of
the banks, the client potential of the bank, the depos-
it collection and principles of the management of the
bank, and the other banking services and activities,
as well as all information and documentation regard-
ing the risk positions of the bank. (Draft Bill, Art. 2)

Client secret: Implies all types of information
and documentation regarding the client relations of
the commercial enterprises and companies, banks,
insurance companies, the intermediary institutions
operating in the capital markets and financial mar-
kets regarding their own areas of activity, and all in-
formation and documentation acquired directly and
indirectly by such enterprises, relating to the person-
al, economic, financial, cash or credit status of their
clients (Draft Bill Art. 2).

pazar paylari, toptanct ve perakendeci miisteri po-
tansiyeli ve aglari, izne tabi veya tabi olmayan soz-
lesme baglantilarina iligkin veya bu gibi bilgi ve bel-
geler seklinde tanimlanmugstir. (Tasart m. 2)

Banka surri: Bankanin yonetim ve denetim organ-
larimin iiyeleri, mensuplart ve diger gorevlileri ta-
rafindan bilinen mali, iktisadi, kredi ve nakit duru-
mu ile ilgili bilgilerle, bankanin miisteri potansiyeli,
kredi verme, mevduat toplama, yonetim esaslari, di-
ger bankacilik hizmet ve faaliyetleri, risk pozisyon-
larina iliskin her tiirlii bilgi ve belgeler seklinde ta-
nimlanmugtir. (Tasart m.2.)

Miisteri sirri: Ticari isletme ve sirketlerin, banka-
larin, sigorta sirketlerinin, sermaye piyasasinda ve
mali pivasalarda faaliyet gosteren aract kurumla-
rin, kendi faaliyet alanlariyla ilgili olarak miisteriy-
le iliskilerinde, miisterinin sahsi, iktisadi, mali, nakit
ve kredi durumuna iliskin dogrudan veya dolayistyla
edindikleri tiim bilgi ve belgeler seklinde tanimlan-
mustir. (Tasart m. 2)
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